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oo The ultlmate vnabﬂity of the Wellness. Pian depen{is upt}n the revenue fmm EtS
T Medicaid business. Because the Wellness Plan does not qﬁahfy 10 réceive a new
e Medlcaxd contract, it cannot continue to operate as an HMO after Septemher 30,
:-2004 Therefare, the proposed Sa}e of assets is necessary in m'der to obtam the
0 maximim benefit from the HMO’s assets for the membe; 55 cretixtai s, and the puhhc
o ';.;-'--genera]ly

o "..1 3. _From the time that The Wellness Plan (TWP) was. ﬁrst piaced into rehablhtatmn, fhe

S :E'TW? to operate proﬁtably as an HMO The goal was to contmue t{} p1 OVIde SerCé fﬂ the
| men]bers and to generate revenue to pay off the claums of credxtor& That approach depended
e 'éupon TWP s ablhty to contmue to operate asa Me(hcald HM(} under contract w1th the .
o : .-_r'gzi-Department of Cemmumty Health (DCH) Accerdmg to- TWP 5 annual statement for c:aiendar

: 3_._';-::::'year 2003 TW? s total premmm f01 2003 was $228,913, 367 Of that amount $208 92’3 808

- ;_.E _came from the Med:cznd busmess In other words, fuily 91% of TWP s premiufn mcome demved
:from *ats Medlcaié busmesq The Medacald busmeqs was cleariy essentiai to the prospccts for
o :succcssﬁli opemtmn of TWP asa g{)mg concern. | | |
o Those prospects dxsmtegrated When the DCH decxded to 1ebld The Medicald contracts |
o .;_En érder to recelve a Medlcald contract under the DCH Invxtation to Bld a bldder must meet aﬂ

' ""3'apphcabie statutory ﬁnanmal requn sments set- forth n the Michzgan Insurance C()de Inmtauon

[ - ._‘to Blﬁ Section IV B p 76. TWP faﬂs to satlsfy at least two cnucal stamtory ﬁnanmal

o : -;mzllmn Therefore TWP isnotin complzmlcc with sectlon 3555(b) of the Insurancc Code which : | |

fff :.: " -reqmres that an HMO have adequate workmg capltal “whzch shail not b@ negatwe at any ‘ume
B ':MCL 500 3555(b) Thls alone is sufficient to dxsquahfy ’I‘WP ﬁom mcewmg a new Medicaxd

o ':.contra.ct undel the DCH invitation to bid.



S ; g Assoczatmn of Insurance Cormmsszoners When dctc;mmmg 1f an HMQ is safe, rehablc ‘and

S enntled to pubhc conﬁdmce” under MCL 500. 403 RBC requxreme:nts are descnbed in

o does not qualify for anew Medica:td contract to take 6ffect when ﬂ:s cunren‘s contract explres on

o Sep tember 30 2004

T :_i_: 'maxzimum extent possﬁyle on the assets avaﬂable to TWP. Although TWP does not quahfy fora .

S contract 1t has members and a certlﬁcdte of authonty that are very valuable far a szzted permd’

' ::'liof tzme TWP’S membershlp and certiﬁcate of authonty are vaiuabie fo Ameﬁgroup because

i ;--:they Wﬁ} put Amen gmup ina posmon to btd for a Medxcaid contrdct Wh]Ch they Wmﬂd BO‘C

e j_-othemrise bc m a posﬁmn to bid for. But the value of thzs asset to TWP and its credttors is

5 - ﬂeetmg After May 14, 2004 tke deadime for Submzsvwn 0f bzd’v to I)CH tke valug

o - _evapomtev If TWP does not make the sale as proposed and the deadime passe:s then DCH will
| ";: ;;_Slmply reasmgn TWP s Medicazd members 10 another HMO and TWP and zts eredztais will

SEE _rec:ewe no value m retum Thls 13 therefore undemably a case Where time is of the essence to




pmtect the mterests of creditors, who are predommantly health care promdels by capztahzmg on .

g thls ﬂcetmg asset

It appears 1nev1tabie that there w111 eventually be a hquidatlon of TWP aﬁer zfc; Medzcaid

" s contract expsres on Septembm 30,2004 If this sale is appmvcd and on May 14 2004 :' ' 

B AIH@I‘I gz‘oup successﬁﬂiy bldS fora Medicmd contract With DCH We can expect approxunateiy

B 'E._'$38 ‘zmihon from the sale to go tcward sa,usfymg the hab1ht1es of the: creditors i:he members will

:. surely be 1o excess assc’cs awuiable for any- chantable endeavor Cieaﬂy, ’rhere 13 muc'h at stake

o ;'_at thls Juncture anci the Rehab1i1tat0r s demsmn to accept the b1d from Amengroup 1s a sound

| _' aﬂow the sale to go forward without delay

R | o : The Rehabmtator s best and ﬁual offer process fm ehcxtmg blds was' neces%ary, fair v |

s .;-fand Wlthzn the Rehabilitator's discretion,

e A 3 The Rehabﬂ;tatgr has great dlscretion m éeaimg Wlth the property ané

busmess of the i msurer

o :ﬁThcre is no sta:tutory procedure prosmbed in Chapter 81 for ehmtmg blds for the

e '.purchasc of HMO assets The Comimssmner, however is given great dzscretlon and is -

:EE::'- _ ’ah1s Wlde«reachmg authonty and is vested by opemtmn af law wzth tztle to ALL tke avsetsf of -

o zhe msurer MCL 5{36 811 3 A time eonsummg pubhc notlce proccss for acceptmg offers as’



i _ g suggested by some of the obwctors is not required by Chaptel 81 In fac:t pubhc notlcc could

AR ' Very Wcli 11ave Created unwarranted concern aad fear for the members zmd crcd1to1s causmg

o - 'Wﬁhout questmn knowledge of a potennal asset sale Wouid have meated turmoﬂ W1thm the A
g '-hea‘lthcare commumty in southeastern Mlcingan The Commmsmner, as Rshabﬂztator and chxef
o ofﬁcer of the Mich‘i gan Ofﬁcc of Financial and Insurance Semcea is the regulatoz of HMOS

S msurance companzes, and other msu}:ance related csntzties As the Michl gan regu}ator, thc

i _notwe potemlaﬂy wouid have bfought partleq mto the proccss that chd not have {he ﬁnanc;al

o Wh@rcwﬁhal or expemse toruna successful health p]an szen the ‘hme comstramts anoqed by

; .Medlcazd contract due to its financial pr@reqmsltes Imposed by the Deparﬁn@nt of Commumty

o  - : _-Health the Rehabthtator exercised her discre’aon and acted prudentiy ‘[0 maxzmzze thc

wcewers‘bap assets for the benefit ef credztors The: leve of caplta,E needed to consummate these

(e L ._:-_'purchases is very hlgh and the level of expertzse needed to succe:ssﬁﬂiy ﬂm health plans wzth the -

Lo Rchabihtation in July of 2003 or since MDCH announc&d zts miemmn to rebid its Medicwd

o _'_.1';'contraci The rehabﬂitatmns a.nd Medlcaid contract Were chscw;sed in the locai medla Out~0f~




| mchzdmg iocal ﬁrms cmﬂd have pursued ‘the oppormmty Best and Fmal Offer Eettels Were semt

- -_ _March 9 to all mterested pames that had szgnad conﬁcientmhty agreements and contmued to ‘oe

R __B The Rehabxhtator s best and f‘mal bid ietter‘ was necessary and approprlate

o . fthe purchase of assets of TWP A representatwe copy of the Request for Bld letter 13 attached to

: o __-the Rehabﬂxtator E Pet1t10n at Tab 1.

Thf: Request for Bzd letter set forth a mnelme for the bld process and enumerated cnter:a "

B 5_:'::: ;';' that the Rehabihtator would cens1der thn makmg her best }ndgment to detemzme Wh1c:h offer



' ':_ B _' <;ole dtscretlon of the Rchabﬂttator and Wouid require the approvai (}f fhe rehablhtauon couri

§ :'E.:-S'Sechon C of the Request for B1d Letter, attached to the Rehablhta‘tor 8 peutzon as Tab 1

- - provzded as foﬂows

S 'The rehablhtator will use her best ]udgmmt to cietermme Whlch b1d or ..
SR f_:'-combmatmn of bids best meet the needs of the HMOS creditors, me:mbers and the
i public as a whole. [l decisions will be subject to the sole discretion of the e
. Rehabilitator and w:ll requzre tzpproval by the rekabzlztatwn court o
' _3 : _(Emphasas added) g : :

propq_se_d buis mc:iuded
B _' 1_' :'Are the b1ds fair and equitable to the cred1t0rs membeis and the pubhc as a
""" ~whole? S :

b Will the bids provzde full payment to the credxtors‘* S
. How dre post rehabilitation liabilities treated‘?
¢.. " What assets are being acquired? L
. &) Commitment to employ current staff, -
f) ) Howmuch! 1Sbemg paid? - '
g
h

S ;3'Operational experience and history of the bidder and ﬂs management mcludmg o
1 regilatory history. :
S Availability of funds to cornplcte the transactwn and any contmg_,,enmes related o _
- the availability of funds.

B ;f}*manmal reserves and solvency of the b1dder and ihe proposed new entzty, 1f any. .

; “;:_-'3: : :.The process umhzed allowed the entmes and 1nd1v1duals who had exprf;ssed an mterest m |

S ::: _ -pumha,smg one or both of the heaifh care plans tc prov1ée thenr best dﬁd ﬁnal offer This request '
__1'122:3::} B '::jfor best and ﬁnal offer was made aﬁer the mdmdua}s and enntles had an opportumty to perform

H ”due chhgence rewew ths ﬁnancml records of the company, rewew the prowder contracts and

o i :':r_e_v;_ew _the _Qp‘erat;qr_ls of the entities.




SR Rehablhtator S _ Ll

11‘1 order to cnable the mterested parties to perform thc necessary due dzh genceﬁ 1t was o

i - ';mutuaﬂy understood and agreed th&t Conﬁdentiahty Agree,ments between aii prospectwe bzddets_

i - - and the Rehabzhiator Would be reqmred The: Conﬁdentiahty Agfcements roquired the protectzon

: i rstmtegic plans or other documents thh contamed or reﬂected conﬁdennai mfom’xatmn The 8

o '_ : _conﬁdentlahty agreements obhga,ted the parties to keep conﬁdentzai and not dmclose in any

T 1marmer Wathout pnor vmtten consent any conﬁdentia} matenal mciudmg any b1d submxss;ons

. ::The degree to whmh each of the md1V1dua1 entltms took advantage of thezr opportumty to

S ;:__'conduct due dﬂzgence under the conﬁdentiahty avreement var;eé from en‘mty te ent1ty The

. };process dzd not iock any of the potenna} bxdders intoa set formuia or’ framewerk fer their offer.

- 9 fT() the contrary, a11 were, free: to use then" busmess gudgment and creatwﬂy to craft the best deal

B | _;;possfble fm the health plan aﬁd the rece;vershlp estate Accordmg.y, anyane who had exp1 essed o

o ;"an interest in purchasm&, the he:alt:h care plans was 13r0v1 ded an opportumty to bu:i The process

o ;interest in the health care plans to enter into conﬁdenﬁahty agreemcnts a,nd conduct due

L -'dihgence mvestzgatmns Bidders wh(} had made i mqumes but had not pursued dlscussmns .




3 and other mlsceilaneous assets The Rehabﬂxtator careﬁﬂiy revzeweci the merits of ea,ch of the

L _:':' four propesed offers to de:termme whmh offer was in the best mterest of TWP 11:3 members the

i _:';_f]_); = Amel igroup best satnsfied the selection crliena and mterests mvolved and
R i was Wzthm the Rehabxhtator $ dnscretmn '_ o o :

The Rehab1htat0r analyzed the offers receive& on March 1’7 fmm the mterestcd buyers of -

= :5 "I‘WP Offers were recelved frem Amerigroup Corporatmn Mohm HealthCare Iﬂc Ien Health :

- ;:_;:1 b _prowde contmulty of care to fhe 103 000 members of TWP

| from Amemgroup wcmld

B _' 'a_ﬁ g o maxnmze 'the a:mount of refurn to the credltors of 'YWP B .

S = -prowde that the provzder agreemems remain in effect on’ the same terms and

o condmons for a minimuin of 12 months foilomng the c:Iosmg

o ' ﬁ 'f : : pr0V1de the opportumty for contmued empiomnent to some of the: Cuﬂent TWP.




e . _1 Amengoup will pay $38 000, OOO OO m cash for the Med1ca1d busmess Tha

o '-_purchase pnce Wﬂ] bc decreased by $368 93 pm member to the extent the actuai trmusferra,d

o _.membershlp 1s less than 103 ()00 membels 30 days foiiowmg the effectlve date of the transfert :

_;.':'; '2.' Amen group Wouid acquire the HMO hceme

3 Amerlgroap WIH be in comphance With aH HMO ﬁnanczal reqmrements by

- 4 : f ’I‘WP'S Medzcazd Prowder Agreements Wﬂl wmam m full forc:e and effect untﬂ '

S the later of September 30, 2005 or the 1exmmation date in- the Qpeczﬁc Medmend meder i

s Agreement

E = :.'Letter of Intent Ail lzabﬂxties and obhgatmns ﬂlat accme befme October I 2004 sha}l remam |

= o _W\th TWP and shzﬂi be paid d1scharged or othermse resoived as pzm: of thw Court's rccewersth

'5*:5 . proceedmgs, and Amen gmup shall have no habihty of any kmd f’or such habxhtles and

- "that are asserted agamst Amemgtoup aﬂer the Ciosmg

:'-:obhgatmns The Court Wﬂi ref:am exciuswe Jurisdwtmn to resoive any habﬂmes or obhgaﬁons' B

i f. 6 Amengroup comm1ts to bemg in comphance in ali mdteﬂal mSpects Wﬁh all

. :.Eapphcable 1aws mles and regulatmns :

7 | The pm‘txes shall have recewed all apphcable govermnental authonzatmns

S o ';'_consents and approvals mcludmg, Wzthout hmﬂatmn, agprovals of the Centers for Medlcare &

| __-"-'Medmaid (CMS) Mlchigan Department of Conmumty Heaith Mzoh;gan Dfﬁce of "E?manmal

f :g_anci Insurance Servwes and the Rehab111tator as apphcable S f:' i f_ ::




e E Analysm of other offers

The second bc—sst offer was Mohna HealthCare m terms of (1) doilars mto the estate and

e g - 2(2) ﬁnan01al wherewzthal of the buyer (copy of Molma offer attacbed to Molma Obj ectwns ﬁlcd

: | __w1th Court) Its offm of $38 mﬂhon was to purc,,hase the contract to serve the T WP membexshm

o fanci the seve:ﬂ pr{}pemes currentiy owned by TWP. Howwer, TWP has tha propemes valued

£ : :_:_: on 1ts Deaember 31 2003 ﬁnancmi stataments at SZO 27 5 152 The recently appra1sed fazr _

BRI : ;:c(}mplete th1s transactmn do not currenﬂy exzst (copy of Ion bad attached to Ien obgectiens ﬁ}.ed i

o 'market value of five of ‘i:he: propertms 13 $25, 8 mﬂimn Assummg the properties are WOt‘th the: S

i :-$20 3 mx}hon Mohna offered only $17 7 million for the contract to serve ’she membels ..

R -Ameﬁ g,roup 13 foemng $38 mﬁhon for t‘he membersth which doc—:s nat mciude thc, propemes

o :::_' acivantageous than Molma $ because the recewershIp estate wﬂl stﬂl nwn the properties ihat can -

o : f’be sold for ad(hnonal monies thch Wﬂi become part of t‘ne recewerﬁhlp estate for the

i 3:'_distr1but1on to TWP credztors Accordmg to the 10~1<: ﬁ’ied wrth Mohna s offer, Mohna had c:ash _

'5:-_’ -}and cash equwalents of $142 mﬁhon asof December 31 2003 ”Ehas is $393 mﬁhon Iess than

B .:alsc) beheved itha,t fewer 30’bs would be offered to TWP‘S currents empioyees

The major concem of the rehabﬁltator Wlth the Ion offer 1s that ﬁmds necesqary to

o f.-darnonstrate it was awarded anew Medicald con‘sract szen a:he requn ements m the Inwtatmn

= i ' :_:to }31d the Rehablhtator had concerns tha’c fon would not be successﬁﬁ m ‘bemg awar(ied a




B _f;'_.__..contract Wzthout the funds ieadﬁy avaﬂable Deﬁmtely, the transachon could m)t be 3
S consummated unless Ton was Successful in ralsmg thc ﬁmds If lon faﬂs to false the ﬁmds,

S 'MDCH would temnmate any contract 1t mi ght have awarded to Ion and move the members to

._:_ﬁ-ﬁnotbepald | :_'3” | | ._ : : | -

On the other hand, thc seiected buyer, Amemgroup, has the cash readﬂy avaﬂabie 10;1 g

L ;dzscusses ﬁs combmed offer However the Rehabihtator has a ﬁdum&ry responszbﬂity to

e -marshal the asgets of ﬂns TWP recewersh;@ estate $0 a8 to mammzze the Value tc; TWP o editors.

L ';Accordmg to Ion s ﬁnanmai qtatement endmg Deoember 31 2003 submztteci to tlhe Rehabﬂztater

o :WI’Eh 1ts bzd fon commence& busmess as recenﬂy as thxs month Apﬁi 'i 2004 Ion has no :

i _statements Ion has dzsciosed to the Rehab;hiator a 11{:@1336 for only one heaith plan in.

“'_: : Pennsyivama It is beheved ﬁhat 1ts first enroilment of mem‘bercs also occurred _]EI‘;‘E t}ns month

B :..'.:_::--:';Apnl of 2004 Accardmg to Ton, the: manaﬂement team has expenence Wlth o‘fher heal‘th plans




o Z:umnsured Wzthm the Medzcald programs Amengmup is a pubhcly traded stock corporauon

i :headquartered m Virgmm Beach, Virgmla Anmefi group has demonstrated 1ts abzhty to

_successﬁlﬁy pmwde managed heaith care for more than 857 GOO mambem m SIX states At the

S ﬁend Of 2(}(}3 Amengroup had cash and mvestments that tmaied $535 rmihon w1th avaﬂable cash |

e }5more than adequate 10 complete the transactwn Ton has no such proven track record Ion

e _reports as| of December 31, 2003 $8. 2 mﬁhon in cash and mvestmentq as compared to .:. :

e 3; -Amengroups $53S mﬂhon"

i 33"_53: . :'-:dxstr;butzons ﬁrom the pians T hr; totais S27 ’7 mﬂhon Ion has mdmated that $16 5 mﬁhen |

| ._r_-offer

e :Woufid be mvested to bnng the plans into complzance With eqmty and Wozkmg capxtai
o eqmrements $3 7 mﬂhon to assure sufﬁmezn‘t Workmg cap1ta1 to Ion $2 3 mﬁhﬂﬂ fOf system

o f_1mp1ementat10n and conversmn costs, and $5 () million: for maipracttce contmgencms Thus fhe




L unacceptable

The Rehablhtator 8 proposal to seﬂ assets of ’1‘WP to Amengrouy has been deszgned to

i f;_'_pmv;de the greatest mhef possfble to the creditors of TW P whﬂe protectmg the mterests cf its
Sl --3_'-mcmbers anci the pubhc Amen group and Thas a proven track records to er succet;sﬁﬂ hualt‘h
e : :'mamtenance orgam?'at;ons It has multzple health mamtenance orgamzatzons in muitxple states.

i £ }It is a pubhcly traded entity S0 they also have access to addmonal ca,pital Amen gmup has '

b EH .ﬁ .'.The eb;ectmns’ of !,h_e__losmg bldders, Molina: and Icm shoulci he dxsregarded becau_s_e SN

g for more than a eentury chhxgan Jaw has clearly prevuied that lesmg bxdders have
" no standmg to challenge the bxd process L Lo .

L __-Sf:ate iaw is clcar that 2 legmg bidder ond pubhc contmot Iacks qtandmg and is preciuded

o ‘from gudzclaﬂy challeﬁgj.ng the b;(i process and the deczsmns made Wlth respect to 1t Mlc}ugan
o 'law vests no n ghts m bzdders or poten’nal bzdders on State contracts dua to their lack of s’candttmg;°

wh i'f: : : Federal court demslons have reafﬁﬂned thls aspect of Mlc:higan law Th1s 13 because a losmg

o :.:_ : §:b1dder is not wathm thc class of persons mtended to be beneﬁted bY the compeﬁtwe b1ddmg

i _' pmcess for state contracts ot




T}ns Iong estabhshed rule apphes w1th even greater force m the context of thzs o

_'_;_rehablhtatlon procedure nnder Chapter 81 of thf: Insurance Code Ciealiy the focus of the
g :Rehablhtato:r 8 obh ganon under Chapter 81 ;s to protect the mterests of the members and

S or ed1t015 ot the recmversiup estate and the pubhc genez aﬂy }it 1s not to protect the mterests of

= o rehabzhtatwn Furthermore, unhke the pubhc contract cases whe;e statutory prcméxéhé
: : -frequentiy rnandate a compehtwe 'bzd process there is no malo gous statute re‘qumng that the
: .'.’: Rehablhtator base her deczston ona competztlve bid process or that she accept ’she h1 ghest b1d
. . :. The Rehabmtater sxmply chose ‘i’hlS bid process to protect the mterests of the rehablhtatzon
.':'.;members, creditors and the publzc Motcover, the mvrtations to bld sen‘{ out 011 the e .: : B

e - ::Rehabihtator $ behaif in this case ciearly provzded that:. “AIE dec;smris wﬂl be subject to the sole

- discretwn of the Rehabﬂxtator subject to dpprovai by thlS Court Hence biddﬂl‘b were put on

o 5;',3_ .notlce from the outset that the decision to accept or 1¢j ec‘t cmy offer wa,s dlscretaonary w1th the o

i Rehabihtator It fOHOWS that thc ob_}ectloﬂs ﬁled by the iosmg bldders Ion emd Mohna must 'be [ L

: '-::_:disregarded because theylack standmg | | __::._j 5

More than a century ago the Mic}ngan Supreme Court recognu:ed the: :rule precludmg a

s i _demgned to protect and benefit the pu‘bhc rathei than the pnvate mterests of a bzdder

= -  ; Whﬂe under the charter of Detmit it was the duty of the czty to }et the contract to e
the Iowest responsﬂ“ﬂe bxdder "yet thxs chafter prowsmn was, not passed for {he




:"to ob;ect

S beneﬁt ef fc_}_1_e bidder, but asa protechon to the pubim We ﬂnnk the rule as stated: o

“in Strong v Campbeli 11 Barb 138, 1s the true one, ‘and the one thh has always' :
bee'n adhez:ed to by the courts Ttis there stated as follows B R SR

i ;_ﬁ_" ..... Wheraver an action is bmugh‘t fora breach of duty n"njposed by o
o _- statute, the party bnngmg it must show that he had an iriterest o

- the performance of the duty, and that the duty was imposed for, }ns
_______ beneﬁt But where the duty was created or xmposed for the bencﬁt

o of another, and the advantage to be derived tothe party
: -fi'pmsecutmg, by its performance, is merely incidental, and no part :
-ofthe design of the statute, no such right is’ created as forms the f3; o

' :'3';-_ _:subgcc‘t Gf an actwn [Tzzlbot supm at 660 661 (emphams added)}

Th1s pﬁnc;ple of standmg was afﬁrmed in Dezrozz v Wayne Co Judge {28 Mich 438

L -4%9 87 NW 376 (1901) when the Supreme Cou;t’t called upon te revzew the gla;ni: of a-

o prehmmary 1n3unct10n to a dzsappemted bldder Summanly ruled that as a b;dder compiamanﬁ

= fféhas no standmg The Court dism1ssed'the iawsmt hoidmg that a bidder has no nght to mamtam S

SR :.'; ' :;an equﬁable a.ctzon to qet as1de a govemmg body gaw ard of a pubhc contrac’s

Maian Constructzon C’wp Vv Wayne Co Bd of Rd Comm rs 187 F Supp 937 939 (ED '-

e _-:1_M10h 1960), reafﬁnned the pn11c1ple that the beneﬁt of compet:twe b1ddmg mns du:ecﬂy o the

£k commumty, rather ’ehan to the bidder:

: ;Competmve b1ddmg is net mtended to bcneﬁt bl&ders I{f; is demgned to pr otec:t _
. the tax-paying public from fraud or favoritism fnthe expenditure of govermnent

':':_ o finds. . .. The Michigan Supreme Coutt has held that the duty of public. ofﬁmals

to conmder Honestly competitive bids runs direct‘ly to the commiinity and that;

i therefore Only the pubhc thiough the taxpayer s suit, has sta,ndmg to en;om a _1:-'.




| actmn [Emphams added]

' i 'The Court expregsly ref ected the plamtxff’s argument that Taibor oniy preciuded losmg bldders '

o - 5:' .3from seekmg damages but allowed them ta seek mjunctive rehef 187 E* Supp at 939

Simﬂaﬂy, m sz‘y Lommumcarzons Inﬁ ¥V C‘zzy of Detmzt 650 F Supp 1570 (ED Mzch

S :;'1987), the plamnff a bidd@l‘ for the Ci‘ty of Detrmt s cable telewszon ﬁ*anchlse brough’c an action =

i "_'.ahallengmg the ‘biddmg pmcess Desplte the aﬂegatmns of fraud conspiracy, and GOﬂHSiOﬂ m -

e = j:[T}he law of Michxgan gwes no rights to unsuccessfuk bldders

; *133'the b;d process the court dlSlIliSS@d the ¢l aims ﬁndmg o ':;-" * f:". '_ - :f' o

L Q:{Djlsappomted bzddcrs have no stanémg to chalienge the award of pubhc
. “gontracts . .. not even’ clanns of fraud or conspiracy have been held to glve .
'-"_3-_unsucccssﬁ11 bidders a cause of action, because honest atd competitive’ biddmg 13

- ~not intended to protect the bidders; but rather is designed to protect the taxpayers
o __'from fraudulent and d;shonec;t expend1tures Mlchigan ceurts, therefore, hold

o "We agree With the demsmn 1 Great Lakes [Heatmg and Caalmg, Refrzgemtzon j : |

& Sheet Metal Corp, 197 Mich App 312; 494 NW2d 863 (1992)] insofar as it

" states that we will not interfere with public bids unless there is fraud, mjustxce or jﬁ _
o ﬁlega,lﬁy See Berghage v City of Grand Rapids, 261 Mich 176,246 NW 55

S (1933); Leavy v City of Jackson, 247 Mich 447; 226 NW. 214 (1929). However
L wefind that (mly taxpayers have standing to brmg the cause of action and
: f_';f_allege fmud mjustzce or zl!egamy In bot‘h Berghage: and Leavy, taxpaycls

gy .'hxgher bidders Had the issue of staﬂdmg been ra1sed in Great Lakes we are. _
. -3_'conﬁde11t that the Court would have found no standing for the d1sappomted | _' =
_ﬁ_bldders foilowmg Mmhigan precedent [emphaszs added] T




_' '_: f:Mmh:tga.n statutory and case Iaw nelther requires that the lowest b1dder be o .
e ‘awarded a state contract nor creates a property mterec;t m dtsappomted bxdders on :
= ;_';state contracts [Emphas1s ad,ded ] o o . S :

i --In Atromey Geneml ex rel Aiizs Chalmers Cow Pubhc nghtmg Comm of Cny of Dez,‘rozt

o _the pubhc Was t‘ne only pr{)pel‘ avenue for review ofa govemmg body s decismn regardmg the

S 'award of a contract

e ._"[“he procee&mg is the. preper one 1o determme the questmn a:nd the only one by _
- which any action could be taken. The public represented by the proper officer is
o thereal compiamant before the court. [Jd. at 211. -See also Ravford v Detrozr 132
- Mich App 248, 256 347 NWZd 210 (1984) (referencmg the “d1sapp0mted

G '-'--__"b1dder”ruie)] o R jj'_ Sl

E :_ '_There are strong pubhc pohcy reasons. for prohmztmg 1osmg bidde,rs fmm 1mt1atmg

[ :: _mterests of the cred1tors membem and the pubhc 1f losmg b1dders such As Ion and Molma are

S 3:_pmmﬁed to obJ ect they may harm the interests of the credxtors, members and the pubhc by '

i If tying up the process for s1gmﬁcant periods of tlme and causmg ’the Rchabxhtator to mcur

L additzonal admm1st1 ative and 1egai expenses all of which must be paid from the assets of the

e '3_recelversh1p estate This is 1o me:re conjecture Indeed Ion q ob;ectwn proposc,s a complzcatcd




apphcatmns 10 DCH for Medmaid contraots ThIS prececime 13 not orﬁy unsuppoﬂed by any

i ':;' -' ':_':cxtatmn of authonty, it would double the wark: reqmred by the Rehabﬂxtator, f:he Deputy

S Rehabﬂitators, aﬁd thcn' iegal counsel ‘Moredver, it Wouid compieteiy undermme the mtegnty

S 3.:EV'. e .The Rehabllitator $ mvxtatwn to bld on the TWP assets expressly provxded that
e “[a}il decisions will be suib;ect to the sole discretion of the Rehabilitator and will
ST require approval i)y the rehabilitation court,” The Rehablhtator exermsed her
discretion in’ ‘accepting the bid of. Amerzgmup and the Cotirt should not reject that

E _::j decxsmn absent allegatmns that the deczsmn was “arbstrary, m}]usts er m had fmﬁf’

| o * Moreover smce DCH is n{)t a party to thls proceedmg, it is not at a11 c car that 1t Wouid even
. accept bids under these circumstances because, among other. potenhal shortcomings, ficither
- bidder woul& have a certiﬁcate of authonty and neither would have an estabhshed provzder
y-ne‘m’ork R . R




B courts when necessary 0 prevent fra,uci III_}USHCS or the ‘vmlatmﬂ ofa trust The
s court wzil indulge the presumption that the authorities acted in. goed faithin - _' :
s ._rawardmg the contract. [247 MICh at 450, quctmg ﬁom McQuﬂim on Mumczpa}
: fCorpoxatlons (2d Ed) R Lo L

o _-'_:Four yea,rs Iater the Court mted and fﬁilowed Leavy Supra 111 Berizage v any af Gmnd

e : . :Rapzds 261 Mzch 176 246 NW 55 (1934) Berhage mvoived bidS for pubhshmg contracts

e :'_.-fzSagmaw 26’7 Mzch 55’7 255 NW 396 (1 934) e afﬁrmmg the mrcmt court’s dzsrmssal of a

e '::.: : taxpayer ] chalienge to the award o’f city ecntracts for Water meters m a competmve biddmg

Al process The Court ruied “we ca:nnot ﬁnd that the ac‘élon of the city C(}}T}YIHSSK}I'I in acceptmg

o - the b1d of the }arger newspaper was a.rbmary, unjust or m bad fa1th » Id at 45 1 The Court

- ::-.apphed the, same rule in Bofz v Boamf of Road Comm rs 27’7 Mzch 75 79 80 268 N W 81’7

s ':::_':(}936) More recentiy the Court of Appeals 01’ced and followed Leavy Supra in J J Zayrz

o 'i;-:"Tmakmg, Irzc y Dez‘rozf 137 Mmh App 705, 359 NW2d 201 (1984) :_' j-




_:_The exercise of discretion to- accept or reject b1ds wﬂi onjy be confroiled by the
courts when' hecessary o preverit fraud, injustice, or the violation of a'trust. The
T court_s will mdulge the presumpﬁon that the authoritiés acted in good faith: JJ
o Zayti Trucking v Detroit , 137 Mich App 705; 359 NW2d 201 (1984),1v. écn 422

i Mich 940 (1985), Leavy v Jackson 247 Mich 447; 226 NW 214 (1929)

The Coart went on to expl,am some of the pohcy reasons supportmg th1s ruie as foik}ws

e We recogmze that ]udzcni mtervention in procurement necessaniy results in
e __.";deiay and the expenditure of funds on behalf of all parties. We hold that atrial
S e courts camnot disturb the decision of a school board on a bid unless thcie has been 8
Sl osome form of fraud, abuse, or illegality. See Sea-laitd Services, Inc, v Brown ; 60{}
-~ F2d429 (Sd Cir,. 19’79) Bud Johnson. Constriction of. Minnesota v Metropolzfan
e Transit Comm, 272 NW2d 31 (Minn, 1978) and Nole & Son, Iic v Bdof .
S Educaizan of the' City School District. ofNom'zch 514 NYSZ& 274:129 ADZd
G 8737(1987). We find that to hold otherwise would create a floodgate of htlgatmn
e __whxch would benefit neither the pubhc authonty nor the cmzens and taxpayers 1t
s attemptmg to represent a:nd serve. . S

e
i _'The rehabihtator will use her best ]udgment to dé:t'eimme Wlnch b1d ot
S com‘blnatlon of bids best meet the needs of the HMOS credﬁors, members and the
TR pubhc as a whole. All dec1saons will be subject to the sole d1scret1on of the
i ;'Rehablhtatar and will’ reqmre appmva] by the rehablhtahon cou.rt '

' .:'f:'_ As shown m the second section of thiS brief, the Rehabﬁltator cenducted a careﬁll revww




- ’no allegations 1et alone: proof of fraud m}us‘ace or vwlatlon of tmst there is no basxs for this '

-ff Court to rej ject the Reha‘mhtator s deczsmn

o :;'5 Heatmg, supra squareiy apply to ﬂ:us case If 'fhlS Court were ta conﬁ(ier the bids de novo i*he

S :inewtabie result would be the loqs of cmtmal tlme and mcreased expenses on t’he part of the

o Rehablhtator her Deputy Rehahﬂxtators and her iegal cozmsel all of whzch 816 expensaq payable

| '.',doiiar fozr dcllar fmm the recewershlp estate

In hght of the foregemg case law and the c1rcumstances of tins caqe 1 pamcular the =

' : f:szrt should deny the objectmns and approve the Rehabihtator s piaﬂ to seil t‘ne assets of TWP

i f:f.for the beneﬁt 1f the members. the creditors, and the pubhc genumlly Unhke any ether pcrson

S V "{'ile vast mawr;fy of TWP‘S medieai prevxders do not oh]ect to the assxgnment of

thelr pmwdcr contracts ta Amengroup of Mmhlgan

TWP c;ontracts W‘lﬂl ﬂs medmal pmwdcrs all reqmre the mnsent of the provz der to assngn '

o : .'.fthe contracts to Amemg,roup Notlce of the prOposed contract asszgnment was px owded to ali of ' o

i iWeHness 1s mec‘iical prowders TWP has- hundredf; of' medmal prov;ders censmtmg of hosp1tals o

goods and servwes related to medlcal care: and treatment of Its members ----- | :.:_j.;  __': -

Ou’c of hundreds ef medmal p10v1ders only a few have Obj ected to the proposed

i ;asmgnment to Amerigroup and the oontmuatmn of the contmc:ts untﬂ September 30 2005 One -




o _pre rehabzhtat:on and postnrehabihtatmn cizums W1H be pazd In addltmn DMC Would hke the L

s -"_'abﬂlty to tennmate its contract on 120 days no‘uce

Fwe of fhe prowders that Obj ected to the assi gmnent ef the1r p1omder ag:feements have '

S '_:mdicated that 1f fhe Court orders the ass1g1}ment and conunuatmn of their contracts through

L : ':September 30 2005 they should receive the foﬁowmg assurances and protectzons

i -3'::_:5 E The pmv;ders will be allowed to tem}mate then* currenﬁy exwtmg contracts |

:_"'pu:fsuant to the terms and 'co'ndmons on the cositract stamng on or after September 30 2(}05

S -;: - of thezr ex1stm g Pmmder agreemehts and as requxred byl law

- 2 _ The Rehabﬁztator Wﬂl not seek ain- addltmnal extensmn {)f thelr current contracts :

L ;; E. Ebeyﬁﬁd Septgmbﬁr 30 2005

';:_ 3 Dunng the per;od {}f October I 2004 through September 30 2005 Amengroup

o : w111 promde full and tunely payment of all pr(}mder cla;ms pursuant to the terms and condmons '

E 4 That 1he prowders be allowed to termmate the1r contracts 1f Amengroup does not

:'-: 5 3; ;::.;- Pnonty payment of’ the prc)v;éer cialms from the sa}e pxoceeds _:; _3:1' :' |

The Rehablhtator and Amengroup beheve that these requests are reasonabie The

S :5:_': _Rehabﬂztator s pmposad order approwng the salc of the assets and the transfer of the provxder

o fi,ontracts to Amerigroup mciudes prov1s1ons to guarantee prov:xdezs ail of the requested

S i VI The proceeds from the sale af assets cannat be Iegaliy be restrzcted far the benefit of

the medtcai provxders

Five of TWP 8 pmmders have asked that the proceeds of the saie of the assets be '




B -"IZI-IQ:the Rehablhtator wﬂi move the Com“c for an otder of hqmciation undcr MCL 500 8101 ot seq

S | The cleums payment procedures under hqmdatmn are pxescnbed by MCL 500 8142 Whlch

i prmndes

3 . 1. Clalms must. be paxd by the type of clama 111 the order prescmbed by MCL
r'SOO 81 42 (l) ' _ _

i E '2'.’.’;: Ail Claims 6f the class of cia;ms st be paid in ﬁﬂi before the niext class |
E 5'._".'ofcla1mscanbepa1d SR Sl :

L et All claims Wﬂhm a class of clatms must be treated t‘he same There can be
Lo subciasses within a class of c}mms : o :

L 4 _-ﬁ-zfi-;.The clalms ciasses are pald in the followmg order S S

e _A Classl .-Co‘st -and ex'pense‘s of admimstratmn - o Lo

- -:_.j'f 5 B :@I'ass'-z | Clanns undc:r pohmes for k}sses mcurred mcludmg ﬂ‘lii‘d

o CClass3 Cla;ms of the federal g'ovennnent
5_;'::-3D:_,. :.Ci'ass_ 4 Cieums agamst the insurer for habzhty fqr_bodﬂy or mjmy
L o or destraction of tangible property that are not tmder R
ey pohc:tes and to the extent not mc}uded m Class I c}azms

year before the ﬁlmg of a pet1tmn fm hqmdaﬁon

R, _Ciéss 5. -Cia:ams under nezthcr accesszble poizcies fm uneamed
.. premiumorother premmm refunds and ciaims of general
o crditors. S

o F Class 6- o Cla:tms of 5tate and local govemments

o : G Ciass T _'Claims ﬁled late of &ny other claim not mcluded 11’1 Class 8




i  _ ::zjan be pmd to the Class 5 olanns Iaf Furthermore, aﬂ Clasc; 5 claims must be paxd either in full :

E _ }L . The sale of the assets i is expected to generate sufﬁczent fands to fuﬁly‘ pay the Medwal_

L '. H Class 8 Surplus notes and S'imxlar Qbhgatmns

- I Ciass 9 Clmms of t;harelmlders ot othel ownels

e = 'or ona pro rata basm if they re ot sufﬁment ﬁmds to pay the Olalm‘% in fﬂn Id

prow:iers cimms- R _ _ S

Ihe provxders are understandably concemed abo*at how they beneﬁt from ﬂlc sale of the

L :_assets and the asslgnment and contmuaimn of the contraots The fallowmg analysxs wﬂi not a

i -  :gua,rantee of payment wﬂi give the prowders an mdxcatxon of how they Wﬂl be,ﬁeﬁt ﬁ:om the

e ﬁproposcd transaotzon

The Deputy Rehab111tator mdzcates that total Gu’{standmg pre~rehab1htatmn non»-iﬁe'cﬁcal _

. _r'-ﬁ'.';-_f_';;'provxder ciazms tota} $1 310 094, This amount mcludcs $426 920 of ciaums for Wthh nmely

G ;_:_ - ._proof of cla1ms have not been ﬁled Total me&mal prowder clazms are $24 5'70 540 This

i _: : Aoccrdmgly, based on the Rehabihtator S cal c:ulatmns TWP‘S totai ontstandmg hab111ty for pre——

i f‘_.i":mc}udcs $5, 031 8'75 ef medwal promder Llalms fc)r w]:nch a tnfnely pmof of clalm was not ﬁled




e S 'approxxmately $12 mﬂhm

The Court should note that cons1stent Wl’[h ;ts order T WP has tnnely paid all post

S -rehabﬁitatmn clzmns and, wﬂl contmue to do so. The: $£2 mﬂhon estimated surp}us ﬁom the '

Some of fhe crednors have expressed (;oncern as to how prewder relatiommps wﬂi be -

i "handled Gn a gmng fomard baszs v hey beheve that they are bemg forcezi to contmue to do

e _f:-'; '3busmess w;th Amengrouz‘» without any r IGGOWS?'

It is 1mportant to note that under the proposed t;ransactmn and oﬁurt order the healthcam .

S f.:provxc‘iers are not 1ocked into a statxc contmct “The proposed orde:r ﬁ:lly ant1c1pates that the

£ _.'prowders Wdi be abie to renegohate fhe terrns of their relat; onshlp, mc}udmg terms of payment

B ':; - :_1:_ :_:_WLth Ameﬁgroup before September 30 2005

Thc contmuatmn of the 2 rowder contracts for 12 months aﬁer the asmgmnent of thc .

e _;..contracts the: Court wﬂi

1 Assure that Amen group has a stable prov1dcr network 50 that 1t can b;d for =
S B Medlcald Contrac:t """""

i . o ':__ﬁ - 2 | Preclude Amerzgroup form mfusmg to work Was the pmwders to reach a mumally

. "beneﬁczal contract as quzckiy as posszbi e __ '3_: ) _5 i f




s 3 g Preclude the pm‘vxders from extractmg commermaily unreaqonable contract tenns o

G : ﬁ'om Amengroup based on thelr a,h1hty o “kﬂl fhe deal“ 1f Amengmup does not cencedc to

'”'".:';-;':__-'::'Theirdcmands R :_. o | |

e :.__5.; 4 : Places bgﬂ] Amengr()up and the pmvxders an equal footmg for contract '

o :::'-:fnegotlatmns glve a,nd them a reasona‘ble penod of time to reach mutuaiiy beneﬁczal agreements

The Court may note that the requested contmuatmn for the contracts Wi]i bnn g the total

= :amount of tzme ‘that the ccntracts are conmnue(i under thelr emstmg terms to a, maxxmum 0f 26 S

s __:_f ::; _zmonths Tha_t 1_s _fa_if shorter than the 72 months that Judge szdmgs authomzed the contmuatwn

K _'plan ......
o IX Reqmrmg meﬁmal provrders to mamtam t}lelr contracts w;th Amengmup for up to_ :
]2 m(mths does :tmt unconststutmnally impair | thexr centracts ' R

SOme provxders cia;m, With(}ut cztm g authomty, that an m}unctlon preventmg them from’ _

4 _ﬁ:termmatmg then' contracts W1th Amerigmup Wﬁi 1mp air them: contractual nghts in vml a‘ﬁon law.

e T ennessee 65 F 3d 508 517 (tfiith Cir 1995) plovzdes a legal standard to determme whether or 1ot |

e f::coniract nghts have been 1mperrmsszb1y 1mpa,1red by state actiorz As stated by the Lmton court

s the test s
e S '__1_..5 : :: : 5_: 1 :'Is therc a substantiai zmpmrment ofa centract nght‘?

i 2 If's 0, is there a “s1gmﬁcant and legmmate pubhc PUE pose behmd ‘Lhe .....

S _1egulatmn alieged to 1mpmr the confract. . and RS ;1

ot - :5'3:, o ; ..If ‘there is, i the ad;ustment of rights. and responszbﬂztws basad on’ -
1. ‘reasonable conditions and appropna,te for the pubhc purpose of the _____ ij
T .:Ieglsiaﬁon‘? Id.oo Ry S e




:  3:' :f:"}_.,:-f Laws that emst When a contract made are part of the contract as 1f they Were

o :expressly referred te and mcorporated by 1ts terms Nzc}mis v Sz‘ate Admmzstmtwe Board

o 338 Mzch 61’7 622 (1954)

B j_:' 2 . "’I‘he pnmary detennmation of pubhc need and character of remedy in. the e

o __and arbxtrary 50 48 to needlessly nwade property or pcrsonal ri ghts s protected By the

ey f(fonstztunon the act must be sustamed The presumptmn favors vahdzty and zf the relatmn

o .:- between the stamte and the pubhc welfare is debatable the 163181&1:1% Judgmen‘t muSt be |

S L _:' 3 : :- "Undemably, health isa matter of state c;oncem m safeguardmg the pubhc

L _3_hea1th the Legls}ature is granted a large area of discretlon as to the measures to be used it bemg

i ;'-_';'.no Ionger questmned that the State may interfere dzrectly or 111d1rectly by a;ny of 1ts agenmes :

S :-_whenever pubhc mterest demands 1t M Cxty of Ecarse v .Peoples C‘ommumzy HOSpIIaf AMI]?O" lfl’s

| -'--:_:;z.s%mcmpo s01 (1953) -

- -_f_c:*harzesmn vﬂudson 266 Mich 644, 646 650 (1934}

S 1mpa1r the contract 1f reasmxable cempensa‘tmn is pmv;ded Jomt Szock Land Bank of

-';f 6 The State through the exercise of i 1ts pohce powers may prevent the lmmechate




: Blazsciel/ 290{13 398 440; 543&231 241; 78 LEd 4}3 430 (1934)

: _.3 7 The nght to temnate a centracmal rclatzcmshlp may be hmlted Wzthcut

i "':',_unconshmtlonaiiy 1mpamng the corxtract See Blockaxrsk 256 US 135 41 S Ct 458 65 L Ed
o ;;865 (1921) [Court uphe}d use of pohce power to preclude ia:ndlords ﬁ’om termmatmg ledses ]

i &= = i :_:;A Mamtammg TWP‘S prav:der netwerk does not ;.mpasr the provxders

contract rights :

Facmally, there can be no 1mpamnent of promders con‘a actual ngh‘fs by thc

o "-.:Commissmner § exerczse of the authonty granted by MCL 500 8101 er seq Lmton 65 F 3d at”

S 3'ﬁ47 L Ed 249 253 (1902) In fact in Mendelv Gardner 283 Ark 473 476 678 swzd 759 761

. ::_;: (1984), the court stated

G -_'-';;':a much better chance of recmwng qu payment of thetr pre and post-rehabﬂztatmn cla:ms Thus S

i "contrary to the prowders assertion there is Do 1mpaument of their reasonabie expectat:ons under

. 5-..__:S.Z'f'-the;r contracts The proposed transactmn and proposed cour't order Wﬁl alio‘w the prowders to




= __ﬁegomate a mutuaily beneﬁcmi agreemeﬂt wtth Amengroup or' 1f aﬁm reasonabie peﬂod of time

i ':'E::_-they cannot reach an acceptable agreement W1th Amem group, the pr0v1ders can termmate thelr o

o 'wntracts These prowsmns pmwde sufi'icmnt safeguards tc) prevent 2 <;ub'§tant1ai 1mpamnent of

£ '“f";:theprovxders contractuai nghts S '_'-gi_f-:_i'jj" o |

In addltlon health care provzders are engaged ina Iu ghly regula‘i;ed mdustry The same ig

o ﬁzime of the msurance campames that' pay for their. servzces Thus pmwders entered mto then*

o '.contracts thh TWP knowmg that both pames Wera sub;ect to the State ~§ regulanon of thezr

- g ; authonty to reguiate thclr contractuai relatlonshxp w;th TWP and 1ts asmgnee

S : zelatxonship One of the knovm nsks was thai the Canumssmncr maid place TWP mto e

= 3_' : rehablhtatmn MCL 500 3503 and MCL 500 8101(@)(6 Prowders We:re aiso aware that 1f

Contmue the operatmn of T‘W‘P as: part of a rehablhtatlon proceedmg

MCL 500 81 12 and MCL 500 81 14(2)

5 .:_: -~ Take such a,ctlon she cons;ders neceswry and appropnate to accomphsh the
rehabﬁﬁaﬁon MCL 500.81 14(2) — '; '- '. '1 j ::';.3_:5_% _:' | o _'5.5'3: ..? '

"[T]hreatened or contempla,ted actmn that might 1eswn the ‘vaiue of TW‘
assets or pre;udice the 1 ghts of its members 1t creditors, shareholders or the o

admmmu anon of the rchabzhtdtwn " MCL 500 8 1 GS(I)

Accordmgiy, provzders cannot complmn that the Rehabihiafor has exeiclsed her statutory o

Based on the facts of thiS case the provxders aﬂeg&tmm at unconstzmtmnal 1mpa1rment




B, Even a substannai 1mpaxrment of DMC 's cont: act nghts wou}d not be a

S | B c(}nsflﬁufi(}nal woiaﬁen _

i ':_:' zs stﬂl no consﬁmtzonal vzolahon The State has a legmmate and sagmﬂcant mierest in:

Ensunn g that there a1e sufﬁcmnt ﬁnancaaliy sound HMOS to spread the: nskg |

e associated with pr0v1d1ng cost effectwe health cate 0 Mﬁ%dwa}d a.nd commemzal

o .'.consmners

o .: »- i’ “Regulat[mg] the heaifh dehvery aspect‘s of health mmntenance orgamzatzon

i operatwns for the purpose of assunng that health mamtenance orgamzatzons are

- -— :? “[A]ssurmg that HMOS operate in the mtereqt of enroliees con51stent w1th overaﬂ
GE g_;_;' .'health care cost contamment Whﬂe dehvemg acceptab'ie quahty of ca,re a,nd
L ﬁ:' - semces that aze avaﬂab]e and acceSSIbIe to enroﬁees W1th appropnate :1_"- .: 5

S admmistratwe costs and. health care prowder mcentives ? MCL 5 00 3513(2)

o Protectmg HMO memb )

S uncontroiied Wzthdrawal of pmwders from an HMO‘ prewder network

g - m Regulatwn 0f HMOS and the1r msolvency

g f'_:'fSiﬁce the State has a szgmﬁcant and legﬁmnate pubhc purpose f{)‘l the mderiy transmon of TWP 3

o f : ﬂze prcmders must show that the- adgustments to then‘ cc)ntracmai rights are unrcasoaabie and

and ‘rhe general pubhc ﬁom nsks asgocmted w;th the . S




'i':.

Reqmres prov1ders to mamtam theu reiatmnshm wxﬂa TWP‘S ass1gnee by

PR ';contmulng te provzde medzcai services to 1t<; members under the tcrms of the1r pre-ﬁ- _

'_.';rehablhtat:on contracts '_ R

_-contxactrates R _ '":::}f--__f;_"_:. IR

3 P1 ovldes for the amendment of the terms and conchtzons of the reiationship,

i ; : -mcladmg the payment rates

'i.:.:

Ailows fm gudwzal tenmnaﬁon of the reiatlonshxp When appropnate

- 5_:_:These prowsxons provzde ample pmtec‘twﬁ f{)r the provzders mterests and contractual

e expectahons

They accomphsh the State 5 ij ectwes W1thout sxgmficantly altenﬁg the pmwders o

o fcontract i ghts Thcrcfore the promdels o*b;ections to the Iegaht"y of the pmposed transacﬁon

i 'shou d be dmnfnssed

e g X The sale of TWP”S HMO hceﬁse to Amerlgreup is authnnzed by the Instirance Code 8

The Rehabmtator has prekusly demanstrated that as a Iosm g b1dder Molma Heaith

S g 3_Care of M;chlgan (Molma) has no' standmg to ob} ect 10, i:he Rehabﬂitater 8 peﬁtwn for appmvai




fot -Insu}:ance Code allows the transfer of an HMO Imense to a,nother entlty ’\/iohna objection pp 3

ﬁ";':: _:cemﬁcate of authomty shal‘.i be dehvered prompﬂy by the msurer to the
"_f._.Cemmmsmner : o

R ' -Molma §: argument 13 mispiaceci The Insur*mce Code exphmtly conternplates the contml of an

i i jHMO rna_y bc obtamed by means ather than a merger Under Chapter 81 the Rehamhtator i

R :_fcontrol Of an msurer s certzﬁcate of authonty ( mense) to an insurer tha:t has the expenence

e :_iﬁnanciai stabihty, and resources to: effectwaiy operate an HMO consmtent Wzth the reqmrement%

C0n31stent W1th reqmrements of MCL 500 1311 and MCL 500 13 1 5 Amerxgroup has

G -"_.-"made a prehmmary F orm A fi}mg With the Rehab111tator and is m the process of oompletmg al]_ '

s .: ._achISitlon (2) ; de ntity and backgrﬂuﬂd of the apphcant and (3} mc{méuais a,ssocmted W‘lﬁh the :

: .:_';5apphcant (4) the nature sou-rce and amount of cons1derat10n, (5) ﬁ;ture pfaﬁs fm' f:he msurer ®

S frecent recomendatxons to purchase (7) ﬁnanmal statements and cxh;blts Hence' approvai by O |




e :;:cerporate ent1ty and the Connmsswne:r approves the transa,ctmn It is not an unusuaf mdustry

S ﬁ-fpraotme of msurance 1hat the ‘busmess and habihtles are transferred out of a corporate entxty 80"

L :: ; 3Zn thzs case the sale ef the TWP hcense will brmg a gxeat amount of meney mto the estate to pay

e cred1tors Consequenﬂy, thxs Court's approvai of the saie does not nega‘{e the necess;ty for :

o seekmg approval of the purchase by ﬁhng a Form A w1th the Comm1s51oner Burmg the Form A

i :_ ffrevmw the above—refercnced areas WIH be re\n ewed by the Commzsmoner to assure t’h&t the new

e 'f"fbuye:r wﬁl 'be: ab]e to operate the health plan quccessfuﬂy Consequemly, the Court's approval of i

-':_X_I : The Miclngan Statze Medacal Soc;ety has m} standmg to object to the propased sa!e

Ofassets R : : B S S

= Obj ectzon on their behalf n fact most ofi its members are not credztors of TWP

T :3 i MSMS assertc; tha,t its o’b;ec*tmns are supported by st Andaya and Mlchael The Court :

E ':':ﬁ_'the proposed sale of assets

Staﬁﬁdin'g to assert an: 0b3 ectwn to the proposed transactmn 1s hrmted to clalmants

e 5_ c;:rechtors tha pubhc, and policyhoiders that wﬂi be affected by the rehabﬂltauon plan See MCL{_ '




L _'_:proposed transacnon MCL 2 201(13) See also, Mzckzgan Nanonal Bankv Mudgetr 178 Mlch L
"-'§.5_-ﬁ'-App577 679(1989) o A e
MSMS‘S assertmn of standmg pursuant to MCL 500 8101(3) a,s a member of t;he pubhc is - o :

G ':'5;13_§-mthout mem MSMS doe@ not purpert to represent the mterests of the pubhc MSMS

g _; represents only physwxans, most of WhiCh are not TWP prowders and who Wﬂi not be m’apacte:d

e :3_ .by the sale of TWP‘S assets Furthennore o’f the MSMS membcrs Wh() me TWP prov;ders, None :'
i o -;have ﬁled Gbge:ctlons to the proposed transact;on e, Lo
Baseci on the foregomg, Lmda A. Watters Comlmssmner of the Ofﬁce of

o Fmanczal and Insumnce Serv:tces and Rehabﬂﬁa‘tor of TWP requests that tl,us Court dxsmtss the '




. '; o . i = ;  '- i 'RELIEI‘

WHFRFFORE t‘he Rehablhtator respectﬁﬂiy T equeqts tha.t the Pe‘ut;on for Appzoval of _

the. Rehabﬂttator s Plan to Seﬂ Assets of The Wellnc:ss Plan to Amcngmup Mlc‘mgan Inc be e .

approved

. o i = .'.MzchaelA Co‘x ":-':; S
Sl IR ST TR _Attomey(}enera}

R IohnBIanchard(P28 ’1)'
o Asszstant Attomey Generai 'ﬁ o

iR e  William A, Chenoweth (P27622} o
Sl R L B Asszstant Attomey General BRI

D::md W Sﬁver (P24781)
A351 stant Attomey Gemera}

A351stant Aitomey General '

Insura.nce & Eiankmg Dmsmn
i Sanee e PO.Box30754 S
e o 61T 1160 S




5-_3'5{f.ﬁ'f- LINDA A. WATTERS, COMMISSIONER, o |
© . OFFICE OF FINANCIAL AND INSURANCE samcgs T

g . S’I‘ATE . OF MICHIGAN e
CIRCUIT COUR’T FOR THE 30™ JUDIC‘EAL DISTRICT L
| INGHAM COUNTY ..... e S

o FOR THE STATE OF MICHIGAN,

. THE WELLNESS PLAN, __ i
oA Mmhigan Health Mamteﬂance Orgamzatmn i

e . :: L County of Engham

Petltl()ner : e S j.
S S ' CaseNo 03 1127~CR

Hon WlihamE Coﬂette

e .;'.ZS‘tate {}fMIChlgaﬂ } '_ G o : :_ : :;' 3'._;-:'.::23_ i S

) s & i

IUDITH A WEAVER bumg ﬁrst dniy swort, deposes and says that

1 She 13 a Deputy Commmsmner of the Dfﬁcc ot Fmancxal and Insurance Servmcs, and, - |




o f_.:.:recommendatmns a.nd ovezsee revxew of apphcatlons f(n approval for change of contiol a;nd

E .-:".makerecommendaﬂons L 1'-  BT

. ._m MCL 500 355 1(4) The Wﬁﬂness Pian would need a msk-based capltai Ievel of 20()% The o

i : 'Wellness Pian nceded a capﬂai and surplus ievel abavu $14 11() 542 The Weliness Plan s

et :. capitai and c;urp]us ]eVei was d@hczcnt by $5; 504 37() The Wel]ness Pifm g nsk~based capltai _

. ._ : :;-level at December 31 2003 was in the regulatory dction 1evei as deﬁned in Insuxance Buﬂetm

S ?. 1_98 02

fo jj_:mamtam a ﬁn&nmal plan evaluatmg, at a mxmmum cash ﬂow needs and adcquacy of Workmg

e fgcapltal A heal’sh mamtenance ergamzatwn st provide for adequate Workmg capltal whlch

e shaII not be negatwe at any. tlme

7 She has assmted the Rehablhtator by werkm g mt‘n the Deputy Rehabﬂsta,tors in the :

S managcment Of'[‘he Wellness Plan engagmg in commumcatzon W]tb potentzal buyers




8 She has read the Rehabzhtator s ReSponse to the Qb; ectzons t{} the Petitxon for

i 33':::'.-:: Approval of the Rehab111tat0r 5 Pian to Sell Asse‘ts of The Weﬂness ?km to Amengroup

e : .:_ M1ch1gan Inc and to the best of her knowledge and behef the fa_ctuai aﬂegatmns set forth in the --

i Response concermng the ﬁnancml reportmg mformatwn and the requesf for b1d and selechon

'-_ procec;s is true and correct

3 E j.‘%ubscﬁbed a.nd sworn to before me
G :-._thls 23“1 day ef Apnl 2004

o STI)P_ NI ANDREADIS R
. No’{ary Public, Hatort County, MI

S (Actmg m Ingham County)




